Mediation Matters

Christina Magee founded Brevard
Mediation Services, LLC in 2011 and
has extensive experience as a
neutral in federal and state court
matters in many forms of dispute
resolution.  She is the current Chair
of the Florida Bar ADR Section, as well as the Chair
of the Small Claims Rules Committee for the 2018-
19 year. Among other distinctions, she is a
member of the National Academy of Distinguished
Neutrals in the Florida Chapter.

This column appears monthly and relates to
all aspects of mediation.  If you have specific
questions that you would like to see addressed in
this column, please contact:
cmagee@brevardmediationservices.com.

Money matters. Particularly in cases where the
relationship between the parties is not paramount,
settlements are about money. Where the parties
can broker a deal on that basis, the case will settle.
But if a dollar settlement at the level acceptable to
one side is not possible, what does that mean for
the mediation?

It goes without saying that you learn a lot
about how the other side values your case when
you mediate. Mediation allows you and your client
to test assumptions about what information is
essential to persuade a skeptical onlooker, perhaps
even a hostile one, to part with money as a part of
the negotiation process. As convincingly and
sincerely that a party or counsel states that they
are at the end of their negotiation process and that
not another move will be considered, getting that
last move from the other side really does provide as
close to perfect information as possible about a
case, and allows the side who protested that “this
is it and dont come back with a request for more
[money or a deeper discount depending on the
side]” to make a fully informed decision about
getting the case closed out. Both sides will have
discerned that to close this file at this point in time
will cost “X” and can decide whether to proceed in
view of that information.

The “pure” value of the case can still
change as time progresses. There may be
additional motion practice that establishes
perceived leverage on one side or another. There
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will be other moments in the process where it is
logical to assess the current value and determine
whether settlement is appropriate: jury selection;
opening statements; a particular witness’ testimony
and its jury impact. My point is that
notwithstanding this reality, a “perfect” value may
arise in mediation that informs both sides about
what it will take to settle a case. That fully
developed information has an enormous value in
the case assessment and is one of the greatest
benefits of mediation, even if the parties choose
not to settle the case at that time for that amount.

When we discuss money in mediation,
confusion may arise for plaintiff and defendant
parties. Plaintiffs might be extremely dismayed as
they sense the value they placed on the case
evaporating over the course of the day, and might
be concerned about the extent to which their
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defense side. Defense
representatives
experience dismay as
they see the costs of
settlement  increase.
As the value of a claim
increases, there is a
proportionate increase
in a policyholder’s loss
history, which in turn
translates into
increased premium and
deductible charges for
future claims or a
decision by a carrier to
non-renew a policy on its anniversary date. The
larger the settlement, the more potentially
enhanced effect on the insured’s ability to do
business.  Defense representatives also see the
dollars they place on the table as “real” because if
accepted, they translate into an actual payout. In
contrast, defense may view plaintiff values as
hypothetical because they have not been
corroborated through a jury award or other
ajudicative process.

Make your money talk at
mediation. You cannot
control what the other side
chooses to do with their
offers or demands. What

can be controlled by you is
the message your offers or
demands send. Use the

mediator to find out if your
message is getting through
and to find out how the other
side responds to it. That
allows for any necessary
course correction.

Speaking of money, plaintiffs may make an
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argument about truncating defense costs by
settling at mediation. Typically, plaintiffs point to
the fact that continuing to litigate through verdict
will entail a cost of “X” dollars, so why not take
75% of “X”, add it to the current offer and settle
the case? Carriers do not want to be in a position
where it appears that they elevated their interest
(the costs of defense as opposed to indemnity)
over that of their insured. It is possible that the
insured participates in the costs of defense via
policy endorsements, but those amounts may be
annualized over a policy period as part of the loss
adjustment expense. As a result, terminating a
single claim might not create the benefit that the
plaintiff contends is present.

When you know what is being said with
offers and demands, or work with a mediator who
does, the settlement experience is far more than
just the transmittal of those numbers. It is true
that money matters and speaks volumes.
Hopefully, this article gives some insight into how
that process occurs and ways to participate
effectively in it.
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