Moving To Resolution When Both Sides Are Entrenched

It's been a dogged and lengthy litigation process. Every discovery and motion practice
tool that both sides could use to exert leverage has been employed and yet realistic
movement towards settlement remains out of reach.

What can a mediator do to affect these parties and create momentum to settle?

1.

The mediator is not the advocate. Clients can become disconcerted when their
lawyer appears to swerve from strongly advocating for the client’s position and
instead, points out areas where weaknesses in the clients’ position could result in
an outcome that is different from what the clients expect. The mediator’s
process is to ensure that the clients are aware that settlement will require
movement, regardless of the strength of the clients’ case.

The mediator’s goal is a resolution both sides can tolerate and sign on to. Both
sides will hear statements from the mediator that they do not want to accept.
Never fear: rest assured that the mediator is delivering unpleasant news in the
opposing room as well. Keep in mind settlement does not occur if either side
refuses to move from their starting position.

Mediation momentum comes when mediator can successfully convey that the
outcome one side wants and the outcome the other side wants at the start of the
mediation day is not the only way to bring the matter to an acceptable resolution.
Parties get “unstuck” when the mediator helps one side understand that the
opposing side’s case is not the only other possible outcome for their situation.
While the mediator provides realistic feedback about the obstacles to settlement
and how to overcome them, the mediator also acknowledges the strengths a
party brings to the process. The strengths, and not the weaknesses, can equally
move parties to consider a different perspective.

Mediation can involve high emotions but it doesn’t necessarily bring
unpleasantness. Optimism and tenacity, two key components for a successful
resolution, are not mutually exclusive.

From a mediator’s perspective, each case requires a process tailored to the parties, the
issues, and the stage of dispute. Entrenched parties are a typical circumstance in many
high-stakes mediations. But entrenched does not mean immovable and impasse is not
a foregone conclusion. Should the mediation fail, despite everyone’s best efforts, the
stakeholders will leave with a clear idea of what it will take to get to a resolution.



